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A Valentine's Day Gift from the SBA - After Just
Six Weeks, the SBA Modifies its Franchise

Review Process
 

In an alert from late December of last year, we informed you of a change in the process
that the Small Business Administration (SBA) implemented in its process for determining
whether, from the SBA’s perspective, franchisees are independent, small businesses and
thus qualified to receive SBA-assisted financing. These changes went into effect on
January 1, 2017. The SBA has now notified its employees, SBA lenders, and other parties
of a temporary change to this process. These changes went into effect yesterday, on
February 14, 2017, and are in place until further notice.
 
Beginning immediately, rather than requiring use of the SBA’s standardized (non-
negotiable) franchise agreement addendum in all cases, a lender may do one of two
things: (1) it can submit as part of its loan package to the SBA the standardized SBA
franchise agreement addendum (which the SBA has slightly modified); or (2) this is the
new option—if the franchisor has a 2015 or 2016 form of SBA addendum that was
negotiated and approved by the SBA, the lender can submit that negotiated SBA
addendum along with a standardized certification form signed by the franchisor. If the
franchisor does not have a 2015 or 2016 form of negotiated SBA addendum, this second
option is not available, and the lender must submit the current form of standardized SBA
franchise agreement addendum, as signed by the franchisor and franchisee.
 
As mentioned above, along with this change to the franchise review process, the SBA has
also modified the standardized SBA franchise agreement addendum. The revisions are
largely technical, but a few are worth summarizing briefly. First, the SBA will allow the form
addendum to be modified to address types of agreements other than just franchise
agreements (for instance, license agreements) and to change the terminology of the



parties to the addendum to match the agreement being signed (for instance,
licensee/licensor). Second, if the franchisee owns the real estate where the franchised
location is to operate, the new form of addendum requires that if the franchisor has, at the
time financing is sought, recorded any restrictive covenants against the real estate, such
covenants must be removed in order to qualify for SBA-assisted financing. Finally, the
addendum clarifies that for temporary personnel franchises, the temporary employees
must be employed by the franchisee. 
 
If you are a franchisor and you receive a request from an SBA lender, we recommend you
confirm that the lender has followed the correct process. It has been our experience over
the past six weeks that even lenders from large, national banks have been using outdated
forms and processes in connection with the rollout of the SBA’s new process at the
beginning of this year. With such fast-changing implementation, questions are sure to
arise.

February 2017

forward to a friend 
 

Cheng Cohen LLC is pleased to send periodic e-elerts to clients or friends as a news reporting service. The information

contained in this publication should not be construed as legal advice.

Copyright © 2017 Cheng Cohen, All rights reserved.
 

www.chengcohen.com

 unsubscribe from this list | update subscription preferences 

This email was sent to <<Email Address>> 
why did I get this?    unsubscribe from this list    update subscription preferences 

Cheng Cohen LLC · 311 N. Aberdeen, Suite 400 · Chicago, IL 60607 · USA 

http://us6.forward-to-friend.com/forward?u=8865fc868d9d6cab8174f69cd&id=6395c80402&e=%5BUNIQID%5D
http://www.chengcohen.com/
http://chengcohen.us6.list-manage.com/unsubscribe?u=8865fc868d9d6cab8174f69cd&id=b7db090f75&e=%5BUNIQID%5D&c=6395c80402
http://chengcohen.us6.list-manage.com/profile?u=8865fc868d9d6cab8174f69cd&id=b7db090f75&e=%5BUNIQID%5D
mailto:%3C%3CEmail%20Address%3E%3E
http://chengcohen.us6.list-manage2.com/about?u=8865fc868d9d6cab8174f69cd&id=b7db090f75&e=%5BUNIQID%5D&c=6395c80402
http://chengcohen.us6.list-manage.com/unsubscribe?u=8865fc868d9d6cab8174f69cd&id=b7db090f75&e=%5BUNIQID%5D&c=6395c80402
http://chengcohen.us6.list-manage.com/profile?u=8865fc868d9d6cab8174f69cd&id=b7db090f75&e=%5BUNIQID%5D
http://www.mailchimp.com/monkey-rewards/?utm_source=freemium_newsletter&utm_medium=email&utm_campaign=monkey_rewards&aid=8865fc868d9d6cab8174f69cd&afl=1

