
Navigating the Muddy Waters of the
Affordable Care Act in Franchising

Marlén Cortez Morris and Allison R. Grow

The Patient Protection and Affordable Care Act
(PPACA) became the law of the land on March 23,
2010.1 Despite numerous challenges to the law since its
enactment, PPACA seems to be here to stay.2 At its
most fundamental level, PPACA’s purpose is to require
most Americans to have health insurance. It accomplishes
this in a number of ways. PPACA provides a mechanism
through which individuals can purchase coverage through
health insurance exchanges.3 It also creates separate ex-
changes through which small businesses can purchase
health coverage.4 And, most significantly, it requires
large employers to offer affordable health coverage to
certain employees or pay penalties.5

PPACA impacts everyone from health care providers
and insurance companies to government agencies, em-
ployers, and individuals. While the law itself is gargan-
tuan (over 900 pages), the regulations issued under
PPACA dwarf it in volume and continue to grow. Gov-
ernment agencies, such as the Department of Labor
(DOL), the Department of the Treasury (Treasury),
and the Internal Revenue Service (IRS), have issued extensive guidance to
clarify various provisions and resolve concerns that have arisen since the
law’s passage. Even though Treasury and IRS issued final regulations
on February 12, 2014,6 some of PPACA’s provisions are not slated to take
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1. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010).
2. See, e.g., Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (U.S. 2012) (upholding the

validity of PPACA).
3. 42 U.S.C. § 18031 (2014).
4. Id.
5. 26 U.S.C. § 4980H.
6. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. 8544

(Feb. 12, 2014) (to be codified at 26 C.F.R. pts. 1, 54, 301).
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effect for several more years, while others are delayed pending further reg-
ulatory guidance. This has led to considerable uncertainty and planning
challenges.

Businesses remain unsure of how PPACA will impact their bottom lines.
What is the actual cost of compliance? What unforeseen penalties might
they be subject to? Are they exposing themselves to liability in other areas
through their health care actions? This article explores these issues for fran-
chisors and franchisees and provides guidance for navigating the still largely
unknown world of PPACA compliance.

To do that, this article focuses on the employer mandate (also known as
the employer shared responsibility provision or the play or pay requirement),
which is arguably the most important provision of PPACA for franchisors
and franchisees alike. The provision requires applicable large employers to
offer health coverage that is affordable and provides minimum essential benefits
at a minimum value to a substantially all of their full-time employees.7 If these
employers do not comply, they will be required to pay an excise tax called an
“assessable penalty.”8 It seems simple enough, but each of the italicized
terms is the subject of extensive regulation and imposes rigorous require-
ments for compliance.

Whether the employer mandate applies to a business is a matter of count-
ing and categorizing employees of that business and its affiliates, but the
rules for counting and categorizing employees are not intuitive. Employers
in franchising can face unique challenges in determining whether the em-
ployer mandate applies to them because of their variable workforces and
complex organizational structures. Although the employer mandate is not ef-
fective until January 1, 2015, for employers with at least 100 full-time em-
ployees and January 1, 2016, for employers with at least fifty, but fewer
than 100, full-time employees, the number and type of employees currently
employed will determine whether the employer mandate will apply in many
circumstances.9 As such, it is essential that employers consider their options
now and prepare for whether they will “play or pay” come January 2015 or
2016.

Part I of this article educates franchisees and franchisors about the rules for
aggregating entities and counting full-time employees under PPACA so that
they may determine whether the employer mandate applies to them. Part II
describes the penalties applicable large employers may face under PPACA.
Part III identifies compliance pitfalls and ways to avoid them. Finally, Part IV
concludes by analyzing the decision to play or pay for franchised businesses in
light of their business needs and goals.

7. See 26 U.S.C. § 4980H.
8. 26 U.S.C. § 4980H(a)–(b).
9. See infra Part I.D. for a detailed discussion of timing of the employer mandate.
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I. The Employer Mandate: 50 is the Magic Number

The employer mandate does not require all employers to offer health in-
surance to all of their employees. Rather, in any given calendar year, a busi-
ness will be subject to the mandate only if it is an “applicable large employer,”
meaning one with at least a total of fifty full-time (including full-time equiv-
alent) employees.10 As such, franchisors and franchisees must properly count
their employees to determine if they are above or below the fifty-employee
threshold. Counting can be a challenge for franchised businesses because of
entity aggregation rules, hours of service rules, and special categories of em-
ployees. Each topic is discussed in turn.

A. Aggregation of Employees of Affiliated Entities

In order to determine whether a franchisee or franchisor is an applicable
large employer subject to the mandate, all entities that are part of the same
controlled group or affiliated service group are treated as a single
employer.11 Under PPACA, a business entity determines if it is part of a
“controlled group” or “affiliated service group” using the same rules for de-
termining controlled group and affiliated service group status for qualified
retirement plan purposes.12 Importantly, if a controlled group or affiliated
service group is an applicable large employer for a calendar year, the em-
ployer mandate applies separately to each member of the group.13 While
large employer status is determined on an aggregate basis, each member
of the controlled group is liable for its own tax penalties under the employer
mandate and not for the penalties of any other group member.14

Aggregating entities could have a huge impact on franchisees and franchi-
sors. For example, a multi-unit operator whose individual franchised units
are all part of the same control group will need to take into account all em-
ployees of all of the individual units to determine whether the group mem-
bers are large employers. Each separate franchise cannot be counted sepa-
rately even if they are distinct companies or even distinct franchised brands.

This sort of aggregation provides both obstacles and planning opportuni-
ties. Because of PPACA, franchisors and multi-unit developers may want to
consider the number and type of employees and the corresponding health
care costs when determining the number of units, timing, and schedule of
their development agreements. A franchisor attempting to grow through
multi-unit development might push a developer to front load its develop-
ment schedule and quickly develop four or five locations. However, because

10. 26 C.F.R. § 54.4980H-1(a)(4) (2012). In the case of a new entity, it will be deemed a large
employer during its first year or partial year of existence if it reasonably expects to employ and
actually employs an average of at least fifty full-time employees (taking into account full-time
equivalent employees) during that calendar year. Id. § 54.4980H-2(b)(3).
11. 26 U.S.C. § 4980H(c)(2)(C); 26 C.F.R. § 54.4980H-1(a)(5).
12. See 26 U.S.C. § 4980H(c)(2)(C)(i); see also 26 U.S.C. § 414(b), (c), (m), (o).
13. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8548.
14. Id. at 8548, 8566.
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of PPACA, this number of units may not be optimal as staying below the
fifty-employee threshold could be key to early success. For example, four
units that require a total of sixty full-time employees may not make financial
sense because of the associated health care costs, while three units and forty-
five full-time employees does. Franchisors and multi-unit developers should
naturally strive to grow to a place where the associated health care costs are
not limiting development, but the early stages of growth and number of lo-
cations should be planned carefully.

The aggregation rules also provide a planning opportunity because the
employer mandate penalties apply separately to each related employer in
the controlled group.15 Thus, a controlled group could substantially reduce
its aggregate penalty payments by assigning employees who are offered
coverage to different subsidiaries than those who are not offered coverage.
Before engaging in any restructuring designed to limited penalty pay-
ments, however, employers will want to evaluate the implications under
PPACA.16

B. Identification of Full-Time Employees

Because the employer mandate applies only to employers exceeding the
fifty full-time employee threshold, it is imperative to understand who is an
“employee” and how to count employees. The final regulations define an
“employee” as “an individual who is an employee under the common-law
standard” and excludes leased employees, sole proprietors, partners in a part-
nership, 2 percent S corporation shareholders, real estate agents, and direct
sellers.17 Under the common law test, an employment relationship generally
exists if the person contracting for services has “the right to control” not only
the results of the services, but also the means by which that result is accom-
plished.18 IRS has enumerated twenty factors that can indicate such requisite
control, including having direct control over the way work is performed, not
just the outcome; requiring that work be performed at a specific location and
during specified hours; providing training, tools, and materials; a continuing
working relationship; and the worker providing services that are integral to
the business.19 No one factor is determinative, and each situation must be
examined on a case-by-case basis.20

Using its employees’ hours of service, an employer must calculate its
number of “full-time” and “full-time equivalent” (FTE) employees, which
are then added together to determine if it is above the fifty-employee thresh-
old.21 The final regulations provide two methods of calculating whether an

15. Id. at 8566.
16. See, e.g., 29 U.S.C. § 218c (providing protections for employees against discrimination).
17. 29 C.F.R. § 54-4980H-1(a)(15); 26 U.S.C. § 3508.
18. See Rev. Rul. 87-41, 1987-1 C.B. 296 (1987).
19. Id.
20. See id.
21. 26 C.F.R. § 54.4980H-2(b).
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employee has sufficient hours of service to be full-time—the monthly mea-
surement method and the look-back measurement method—but only the
monthly measurement method matters for determining whether PPACA’s
employer mandate applies to a business.22

Under the monthly measurement method, the critical factor is counting
the employee’s hours of service for each month.23 Employers often make
the mistake of counting only the hours an employee is physically at work,
but PPACA requires a more robust calculation. An hour of service is each
hour the employee is paid, or entitled to payment, for the performance of
duties for the employer.24 This includes hours employees are not at work
but entitled to be paid, such as vacation, holiday, illness, disability, layoff,
jury duty, and leave of absence.25

Full-time employees are counted based upon actual hours of service
worked in the preceding calendar year (a shorter six-month period is allowed
for 2015).26 For each month, the number of full-time employees equals the
number of employees that worked at least 130 hours of service in that
month—the monthly equivalent of thirty hours per week.27 FTE employees
(e.g., part-time or variable hour employees) are also counted month-by-
month.28 From this pool, the employer aggregates those employees’ hours
of service per month (not counting more than 120 hours for any one em-
ployee) and then divides the total hours by 120.29 The result is the number
of FTE employees for the month.30 The final step is to determine the average
number of full-time and FTE employees in a calendar year by taking the totals
for each month, adding them together and dividing by twelve.31 If the result is
less than fifty, then the entity (or group) will not be an applicable large

22. 26 C.F.R. § 54.4980H-3(a). The look-back measurement method for identifying full-time
employees is available only for purposes of determining and computing liability for payment
of penalties under the employer mandate, and not for determining if the employer is an appli-
cable large employer. Id. See infra Part II.B. for a discussion of the look-back measurement
method.
23. 26 C.F.R. § 54.4980H-3(c).
24. 26 C.F.R. § 54.4980H-1(a)(24).
25. Id.
26. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8573;

see also 26 U.S.C. § 4980H(c)(4). For calendar year 2015, an employer may determine its status
as a large employer by determining whether it employed an average of at least fifty full-time em-
ployees during any consecutive six calendar month period of 2014. In 2016, the calculus will per-
manently change, and employers will need to average the total number of full-time employees
for each of the twelve months of the preceding calendar year to determine if they are large em-
ployers. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8573.
27. 26 C.F.R. § 54.4980H-1(21); see also 26 U.S.C. § 4980H(c)(4)(A). On April 3, 2014, the

U.S. House of Representatives voted 248–179 to approve H.R. 2575, the Save American Work-
ers Act, which would repeal PPACA’s definition of full-time employee status as thirty hours of
service per week and replace it with forty hours of service per week. Save AmericanWorkers Act,
H.R. 2575, 113th Cong. (2014). Further legislative action is expected.
28. See 26 C.F.R. § 54.4980H-2(c)(2).
29. Id.
30. Id.
31. 26 C.F.R. § 54.4980H-2(b).
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employer, but if it is fifty or more, the entity (or group) will be a large em-
ployer subject to the mandate.32

The hours of service of some types of employees are difficult to identify
and track, and Treasury and IRS continue to consider additional rules for
these challenging categories of employees. Until further guidance is issued,
employers are required to use a reasonable method of crediting hours of ser-
vice that is consistent with PPACA’s purpose.33

C. Counting Special Categories of Employees

Several special rules for counting full-time and FTE employees are of par-
ticular interest to franchised businesses that use seasonal, temporary, or
leased workers.

1. Seasonal Workers

Seasonal workers, while counted for purposes of the fifty-employee thresh-
old, are allowed a special exemption that could prevent companies relying
heavily on this type of labor from being large employers simply because of in-
creased staffing during a few months of the year.34 Under the exemption, an
employer will not be deemed a large employer subject to PPACA, even if it
averages fifty or more full-time and FTE employees, if (1) the sum of its work-
force exceeds fifty such employees for a period of 120 days (four calendar
months)35 or less and (2) the employees in excess of fifty were solely seasonal
workers.36

A “seasonal worker” is one who works in retail “exclusively during holiday
seasons” or “who performs labor or services on a seasonal basis37 as defined by
the Secretary of Labor[.]”38 The regulations do not specify which events or
periods of time count as “seasonal.” Although the retail industry, which em-
ploys a large number of workers solely for holiday seasons, asked IRS to clar-
ify what counted as a holiday season when it issued its final regulations, IRS
declined to do so because what is a holiday season will differ from employer to

32. Id.
33. IRS, Questions and Answers on Employer Shared Responsibility Provisions Under the Af-

fordable Care Act, http://www.irs.gov/uac/Newsroom/Questions-and-Answers-on-Employer-
Shared-Responsibility-Provisions-Under-the-Affordable-Care-Act (last updated May 13, 2014)
(citing 26 U.S.C. § 4980H). The preamble to the final regulations provides examples of crediting
hours in ways that are reasonable and not reasonable. Shared Responsibility for Employers Re-
garding Health Coverage, 79 Fed. Reg. at 8551–52.
34. See 26 U.S.C. § 4980H(c)(2)(B).
35. 26 U.S.C. § 4980H(c)(2)(B)(i); 26 C.F.R. § 54.4980H-2(b)(2). This 120-day measurement

period need not be consecutive. 26 C.F.R. § 54.4980H-2(b)(2).
36. New employers may also take advantage of the seasonal worker exemption as long as they

reasonably expect to meet these requirements. 26 C.F.R. § 54.4980H-2(b)(2).
37. “Seasonal basis” means “where, ordinarily, the employment pertains to or is of the kind

exclusively performed at certain seasons or periods of the year and which, from its nature, may
not be continuous or carried on throughout the year.” 29 C.F.R. § 500.20(s)(1).
38. 26 C.F.R. § 54.4980H-1(a)(39) (citing 29 C.F.R. § 500.20(s)(1)).
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employer.39 Consistent with this approach, the regulations leave discretion
to the employer to “apply a reasonable, good faith interpretation of the
term seasonal worker and a reasonable good faith interpretation of [seasonal
basis].”40 Under this guidance, therefore, an employer may be able to apply
the seasonal worker exemption to retail workers who are employed only dur-
ing holiday seasons, such as between Thanksgiving and New Year’s Day,
and to employees who perform labor or services for specific seasons or peri-
ods of the year, such as food kiosk, lawn care, and snow or ice removal
workers.41

2. Temporary or Leased Employees

Employers might look to leasing employees from a temporary staffing
agency as a way to stay beneath the fifty-employee threshold and avoid the
employer mandate, but it may not be a worthwhile alternative. If the work-
site employer qualifies as the common law employer under the IRS twenty-
factor test, the leased employees may still be deemed its employees for all
PPACA purposes.42

Worksite employers can minimize these risks by specifying in their con-
tracts with a staffing agency that the staffing agency is the leased employees’
sole employer, but they should keep in mind that courts and government
agencies like IRS and DOL will look beyond the contract and scrutinize
the overall relationship for evidence of control over the employee.43 In ad-
dition, worksite employers can minimize risks by leasing employees from a
reputable staffing agency that should itself be an “applicable large employer”
providing appropriate health coverage.44 Even so, such a staffing agency,
faced with increased health care costs due to PPACA, may simply pass
those costs on to the worksite employer. The final regulations provide a
safe harbor precisely for this situation under which a non-employer staffing
agency can offer health coverage to the leased employees on behalf of the
“client employer,” and that offer can satisfy the client employer’s obligations

39. See Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at
8547.
40. 26 C.F.R. § 54.4980H-1(a)(39) (citing 29 C.F.R. § 500.20(s)(1)).
41. For instance, a lawn care employee may be seasonal in one geographic location where

lawn care is needed for the summertime only, but not in another geographic location where
lawn care is needed all year.
42. 26 C.F.R. § 54.4980H-1(a)(16) (citing 26 C.F.R. § 31.3121(D)-1(c)(2)); see also Rev.

Rul. 87-41, 1987-1 C.B. 296 (1987).
43. E.g., United States v. Garami, 184 B.R. 834, 836–38 (M.D. Fla. 1995) (applying the IRS

twenty-factor test and holding that the worksite employer, not the leasing company, was the “em-
ployer” despite contractual agreement assigning employment responsibility to leasing company).
44. The final regulations do not adopt a general presumption that employees of temporary

staffing agencies should be counted as variable hour or full-time employees. See 26 C.F.R.
§ 54.4980H-1(a)(49)(ii). Rather, they provide factors a temporary staffing agency can use to deter-
mine whether a new hire is a variable hour or full-time employee of the staffing agency. 26 C.F.R.
§ 54.4980H-1(a)(49)(ii)(B). Given the current landscape with respect to leased employees, IRS ex-
pects to issue additional guidance clarifying the employer mandate’s application to temporary staff-
ing firms. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8557.
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under the employer mandate.45 For this safe harbor to apply, the client
employer must pay a higher fee to the staffing agency for employees enrolled
in health coverage than it would pay for the same employees if they were not
enrolled.46

IRS also recognizes special rules for home care workers since there are
circumstances when a home care worker who is paid by a home care staffing
agency is truly an employee of the service recipient under the common law
test.47 IRS’s reasoning stems from the fact that the service recipient often
has “the right to direct and control the home care provider as to how they
perform the services, including the ability to choose the home care provider,
select the services to be performed, and set the hours of the home care pro-
vider[.]”48 Because a service recipient often employs only a few home care
workers, it will rarely meet the required fifty-employee threshold to be sub-
ject to the employer mandate.49 This means that home care franchises may
well escape the employer mandate regardless of size.

D. Timing and Implementation

To assist employers in transitioning into compliance with PPACA, the
federal government has provided transition relief for certain employers.
Mid-sized employers—those with fifty to ninety-nine full-time and FTE
employees—have until January 1, 2016, to comply with the employer
mandate or risk paying a penalty.50 To be eligible for this transition re-
lief, the employer must meet and certify that it complies with certain
requirements.51 The employer must employ on average at least fifty but
fewer than 100 full-time and FTE employees on business days during
2014,52 not reduce its workforce or hours of service solely for purposes
of becoming eligible for the transition relief and continue offering to
employees any health coverage that was in place as of February 9, 2014.53

Offering coverage on substantially the same terms requires the employer,
among other things, to not reduce or narrow the class of employees (and
dependents) who are eligible for coverage.54

Employers must then certify their eligibility for the transition relief in
the transmittal form they are required to file with IRS for year 2015,

45. See 26 C.F.R. § 54.4980H-4(b)(2).
46. 26 C.F.R. § 54.4980H-4(b)(2).
47. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at

8568.
48. Id.
49. Id.
50. See id. at 8574–75.
51. Id. at 8574.
52. The workforce size determination is made according to the same rules used for determin-

ing applicable large employer status. Id. at 8574 n.14; see, e.g., 26 C.F.R. § 54.4980H-1(a)(16)
(aggregation); 26 C.F.R. § 54.4980H-2(b)(2) (seasonal workers).
53. See Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at

8574.
54. See id.
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which is not due until early 2016.55 IRS is still finalizing the form and
instructions.56

II. You’ve Hit the Big 5-0: Predicting Potential Penalties

A. PPACA Imposes Monetary Penalties

Applicable large employers are potentially subject to two penalties under
PPACA. One is based on the failure to offer coverage and the other based on
offering inadequate coverage. To avoid PPACA’s “no offer” penalty, a large
employer must offer minimum essential coverage to at least a required per-
centage of its full-time employees (70 percent for 2015 and 95 percent for
2016 and later years) and their dependents.57 If it does not and even one
full-time employee receives a market subsidy, the employer must pay a
$2,000 penalty per full-time employee.58 When calculating the total
penalty owed, employers can automatically exclude thirty full-time employ-
ees, but only thirty.59 There is no exception for full-time employees who are
properly offered coverage.60

An applicable large employer can also be subject to PPACA’s “inadequate
coverage” penalty if it offers minimum essential coverage to at least 95
percent (or 70 percent for 2015) of its full-time employees and their de-
pendents, but does not offer coverage that is “affordable” and provides
“minimum value,” and at least one full-time employee receives a market

55. Id.Under section 6056 regulations, all employers with at least fifty employees remain sub-
ject to annual information reporting requirements, even if they are not subject to the employer
mandate in 2015. Id. at 8572. Employers are still required to file this report for the entire 2015
calendar year because the information reported is needed by employees to show that they qualify
for the premium tax credits and by IRS to administer the premium tax credit in the exchanges.
Id.
56. IRS, Statement on Health Coverage Information Reporting by Employers (July 24, 2014),

http://www.irs.gov/uac/Newsroom/Statement-on-Health-Coverage-Information-Reporting-by-
Employers; IRS, 2014 Instructions for Forms 1094-C and 1095-C, Draft as of 8/28/2014 (Aug. 28,
2014), http://www.irs.gov/pub/irs-dft/i109495c–dft.pdf.
57. 26 U.S.C. § 4980H(a); 26 C.F.R. § 54.4980H-4(a); Shared Responsibility for Employers

Regarding Health Coverage, 79 Fed. Reg. at 8575. The 95 percent threshold does not begin
until the 2016 plan year. Shared Responsibility for Employers Regarding Health Coverage,
79 Fed. Reg. at 8575.
58. 26 U.S.C. § 4980H(a), (c)(1); 26 C.F.R. § 54.4980H-1(a)(41). This means the “no offer”

penalty is calculated each month as follows: (number of full-time employees employed that
month −30) x 1/12 x $2,000. Shared Responsibility for Employers Regarding Health Coverage, 79
Fed. Reg. at 8575. If the employer fails to comply for a full year, the calculation is (number of
full-time employees −30) x $2,000. Id.
59. 26 U.S.C. § 4980H(c)(2)(D)(i); 26 C.F.R. § 54.4980H-4(e). Employers will be allowed to

exclude the first thirty employees beginning in 2016, but for the 2015 plan year, the first eighty
employees may be excluded from the penalty calculation. Shared Responsibility for Employers
Regarding Health Coverage, 79 Fed. Reg. at 8575–76. Employers in controlled or affiliated
groups share these “free employees” pro rata; however, as discussed earlier, employers in affil-
iated groups pay their own penalties on their own employees. 26 U.S.C. § 4980H(c)(2)(D)(ii); 26
C.F.R. § 54.4980H-4(e); see supra Part I.A.
60. See 26 U.S.C. § 4980H(a); 26 C.F.R. § 54-4980H-4(e).
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subsidy.61 Coverage is affordable if the employee’s share of the premium is
no more than 9.5 percent of that employee’s annual household income.62

A plan provides “minimum value” if it covers at least 60 percent of the
total allowed cost of benefits that are expected to be incurred under the
plan.63 The “inadequate coverage” penalty is $3,000 per year for each full-
time employee receiving the subsidy; unlike the “no offer” penalty, the
first thirty full-time employees are included in the calculation.64

B. Avoiding PPACA’s Penalties

To avoid paying either penalty, employers must offer coverage when em-
ployees become eligible.65 Generally, coverage must be offered immediately
after the end of a three-month period that begins when the employee meets
the plan’s eligibility requirements (other than a waiting period).66 For full-
time employees, this will often be the first day of the fourth month of
employment.

Also essential to avoiding PPACA’s penalties is offering coverage to the ap-
propriate “full-time employees” because penalties will not be assessed for
part-time employees who are not offered coverage or whose coverage is not
affordable. In this context, an employer may use either the monthly measure-
ment method or the look-back measurement method to determine an employ-
ee’s “full-time” status. Picking the correct method of calculation is key.

The monthly measurement method provides a comfortable means of de-
termining full-time status for franchised businesses with predictable work-
forces as it accurately determines which employees need to be offered cover-
age (or for whom penalties are due) with less record keeping.67 But, because

61. 26 U.S.C. § 4980H(b)(1); 26 C.F.R. §§ 54.4980H-4(b), 54.4980H-5(a); Shared Respon-
sibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8563.
62. 26 C.F.R. § 54.4980H-5(e)(2)(ii)–(iv). As employers generally will not know household

incomes of their employees, they can take advantage of one or more of the three affordability
safe harbors set forth in the final regulations that are based on information they will have avail-
able—the employee’s Form W-2 wages, employee’s rate of pay, or federal poverty line. See id. If
an employer meets the requirements of any of these safe harbors and applies them consistently,
the offer of coverage will be deemed affordable for purposes of the employer mandate. 26 C.F.R.
§ 54.4980H-5(e)(2)(i).
63. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8545.

How to calculate “minimum value” is still the subject of proposed regulations. See Minimum
Value of Eligible Employer-Sponsored Plans and Other Rules Regarding the Health Insurance
Premium Tax Credit, 78 Fed. Reg. 25909 (proposed May 3, 2013) (to be codified at 26 C.F.R.
pt. 1). Until employers have final guidance, the Department of Health and Human Services and
IRS have provided an online calculator to assist employers with minimum value calculations. See
Ctr. for Consumer Info. & Ins. Oversight, Minimum Value Calculator (May 13, 2013), https://
www.cms.gov/CCIIO/Resources/Training-Resources/Downloads/mv-calculator-webinar-5-
13-2013.pdf.
64. 26 U.S.C. § 4980H(b)(1), (c)(2)(D)(i); 29 C.F.R. § 54.4980H-1(a)(42). The “inadequate

coverage” penalty is calculated as follows: (number of full-time employees receiving subsidy
for month) x 1/12 x $3,000.
65. 26 U.S.C. § 4980H(a), (b)(1).
66. 26 C.F.R. § 54.4980H-3(d)(2)(iii), (d)(3)(iii).
67. See supra Part I.B.; 26 C.F.R. § 54.4980H-1(21); 26 U.S.C. § 4980H(c)(4)(A).
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PPACA’s penalties are determined on a month-by-month basis, it is not pos-
sible to know whether coverage must be offered to a particular employee
until the end of the month, when full-time status is known. This places
franchisors and franchisees with variable workforces in a tricky position
as they may owe a substantial penalty simply because they miscalculated
their short-term business needs, such as overtime. The look-back mea-
surement method provides a solution for these employers as it allows
them to “look-back” at actual hours worked when determining full-time
status.68

In addition, franchisees and franchisors relying on seasonal and var-
iable hour employees should take note of the special considerations
afforded to them by PPACA.69 Employers do not have to offer coverage
to these employees within three months (when employees typically be-
come eligible), but can instead track their hours of service during an
initial measurement period to determine if they are in fact “full-time.”70

Even if it is ultimately determined that the employee is full-time, no
penalty will be due during this initial period, provided various conditions
are met.71

III. Compliance Pitfalls Faced by Employers in Franchising

In light of PPACA’s onerous requirements on applicable large employers,
businesses subject to the employer mandate are looking for ways to reduce or
restructure their workforces to qualify for the transition relief or avoid the
mandate altogether.

A 2013 study released by the U.S. Chamber of Commerce and the Inter-
national Franchise Association found that a significant number of businesses
favor reducing, and some even have already reduced, employee hours below

68. Under the look-back measurement method, an employee’s full-time status for a future pe-
riod known as the “stability period” is determined based upon the employee’s hours of service in
a prior period referred to as the “measurement period” that can range from three to twelve
months. See 26 C.F.R. §§ 54.4980H-1(25), (45)–(46), 54.4980H-3(d)(1). Each ongoing em-
ployee who works an average of thirty hours per week during the standard measurement period
is a “full-time” employee during the subsequent stability period and must be offered health cov-
erage to avoid PPACA’s penalties. 26 C.F.R. § 54.4980H-3(d)(1)(i), (d)(1)(iii). An employer may
use different standard measurement periods and stability periods, so long as they are consistent
for all employees in the same category. 26 C.F.R. § 54.4980H-3(d)(1)(i), (d)(1)(iv).
69. 26 C.F.R. § 54.4980H-3(d)(3). Variable hour employees are those in positions for which

the employer cannot reasonably anticipate at their start date whether their hours will be above or
below thirty per week. 26 C.F.R. § 54.4980H-1(a)(49). Seasonal employees are those “hired into
a position for which the customary annual employment is six months or less” and whose position
begins about the same time each year. 26 C.F.R. §§ 54.4980H-1(38), 54.4980H-2(b)(2); see also
U.S. Treasury Dep’t, Fact Sheet: Final Regulations Implementing Shared Responsibility Under
the Affordable Care Act (ACA) for 2015, at 2 (2014), http://www.treasury.gov/press-center/
press-releases/Documents/Fact percent20Sheet percent20021014.pdf.
70. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8554–

55; 26 C.F.R. § 54.4980H-3(d)(3)(iii).
71. 26 C.F.R. § 54.4980H-3(d)(3)(iii).
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thirty hours as a cost control measure to deal with PPACA’s increased health
care costs.72 The survey asked 208 decision-makers in franchise-owned busi-
nesses and 206 decision-makers in non-franchise businesses with forty to
fifty employees about the impact of PPACA on their businesses.73 Together,
franchise-owned and non-franchise-owned businesses of this size account for
over 42 million jobs or over 25 percent of all employed Americans.74 Overall,
the decision-makers reported that PPACA has already resulted in higher
costs and fewer full-time positions.75 Some highlights reported in the
study include that:

• 64% of franchise and 53% non-franchise businesses believe PPACA
will have a negative impact on their businesses.

• To cope with increasing health care costs, 31% of franchise and 12% of
non-franchise businesses have already reduced worker hours and 15%
of franchise and 12% of non-franchise businesses have already reduced
the number of workers.

• Additionally, 27% of franchise and 12% of non-franchise businesses
have already replaced full-time workers with part-time employees.

• Among businesses with forty to seventy employees (23% of all franchise
and 10% of all non-franchise businesses surveyed), 59% of franchise and
52% of non-franchise businesses planned to make personnel changes
to stay below the fifty-employee threshold. Cost control methods
cited by survey participants included cutting full-time staff and hours,
hiring only temporary or part-time employees, and cutting benefits
and bonuses.

• 60% of franchise and 37% of non-franchise businesses say the employer
mandate will mean they will not provide health care coverage and opt
instead to pay a penalty.76

These findings highlight that employers in franchising are looking for op-
tions to ease or avoid compliance with the employer mandate. Indeed, one
case in the franchising context is already making its way through the U.S.
District Court for the Middle District of Florida in which an employee
has jointly sued the franchisee and franchisor, alleging that they required

72. See Bill McInturff & Micah Roberts, Presentation of Findings from National Research Con-
ducted Among Business Decision-Makers, U.S. CHAMBER OF COMMERCE & INT’L FRANCHISE ASS’N
2–3 (Sept.–Oct. 2013), https://www.uschamber.com/sites/default/files/legacy/reports/IFA
ChamberFinal.pdf; see also Janean Chun, John Metz, Denny’s Franchisee and Hurricane Grill &
Wings Owner, Imposes Surcharge for Obamacare, HUFFINGTON POST (Nov. 15, 2012), http://
www.huffingtonpost.com/2012/11/13/john-metz-hurrican-grill-wings-dennys_n_2122412.html
(discussing several franchised businesses’ plans to cut employee hours to less than thirty to avoid
the employer mandate).
73. McInturff & Roberts, supra note 72, at 2.
74. Id.
75. Id.
76. Id. at 3, 8, 10–11.
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him to work under two different names to avoid compliance with the em-
ployer mandate.77

Put simply, any decision to reduce the workforce size, cut an employee’s
hours, or otherwise curtail properly crediting an employee for all hours of
service cannot be taken lightly considering the wide range of protections
PPACA has put in place to shield employees from such employment actions.

A. Workforce Reductions Must be for Legitimate Business Reasons

To qualify for the transition relief available to medium-sized employers,
any reduction in workforce size or employees’ hours must be for “bona
fide business reasons.”78 Acceptable “bona fide business reasons” exist
where the decrease in employees or hours is attributable to a “business activ-
ity,” such as “the sale of a division, changes in the economic marketplace in
which the employer operates, terminations for poor performance, or other
similar changes unrelated to eligibility for the transition relief[.]”79 However,
given the fact that the final regulations providing for this transition relief have
been recently issued, it is unclear how IRS and courts will apply the bona fide
business reasons standard. One possibility is that the standard will be ex-
panded beyond transition relief workforce reductions. For now, since it is
clear that employers must certify to IRS under penalty of perjury that no
workforce size or hours reduction occurred merely to qualify for the transi-
tion relief, employers must exercise caution and good business judgment in
making any decisions that impact their workforces’ size or hours.

B. Far Reach of PPACA’s Whistleblowing Protections

In addition to the above considerations, an employer must keep in mind
that PPACA’s protections for employees extend beyond workforce reduc-
tions. In fact, effective February 2014, PPACA § 1558 amended the Fair
Labor Standards Act (FLSA) to add § 18C, commonly known as the
“PPACA whistleblower provision.”80 FLSA § 18C prohibits employers
from discharging or discriminating against an employee regarding compen-
sation, terms, conditions, or other privileges of employment because he or
she (1) received a premium tax credit or a cost sharing reduction for enroll-
ing in a qualified health plan or (2) provided information related to a PPACA
violation, testified in a proceeding concerning a PPACA violation, assisted or
participated in such a proceeding, or objected to or refused to participate in
any activity that the employee reasonably believed to be in violation of
PPACA.81 Employees who receive a market subsidy because the employer

77. See Amended Complaint ¶ 7, Lorusso v. Sun Holdings, LLC, No. 8:14-cv-00822-EAK-
TGW (M.D. Fla. June 19, 2014), ECF No. 7.
78. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8574.
79. Id.
80. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119, 261

(2010); 29 U.S.C. § 218c.
81. 29 U.S.C. § 218c(a); 29 C.F.R. § 1984.102.
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failed to offer coverage are specifically included to prevent their employer
from retaliating against them because the failure to offer coverage might ex-
pose the employer to a tax penalty.82

The protection afforded is extensive. Employees are protected from retal-
iation not only by their own employers, but also by any other employer that
provides their health insurance coverage, such as their spouse’s employer.83 In
addition, § 18C protects current employees, former employees, and job appli-
cants alike.84 Further, retaliation is broadly defined to include, among other
employment actions, firing or laying off, reducing pay or hours, blacklisting,
demoting, denying overtime or promotion, disciplining, denying benefits, fail-
ing to hire or rehire, intimidation, threats, and reassignment.85

Moreover, the procedures applicable to PPACA whistleblowing com-
plaints are lenient toward employees. To pursue a complaint, employees
must file with the Secretary of Labor within 180 days after the alleged retal-
iation occurred, and the employee has wide latitude in styling the complaint,
which can be in any form.86 Problematically, employees need only reason-
ably believe that they have been retaliated against in violation of § 18C to
be protected; there need be no actual violation of the law.87 Within twenty
days of receiving notice that a complaint was filed, both the employee and
employer can submit a written response and evidence.88 The filing of a com-
plaint will generally trigger investigation by the Secretary unless (1) the em-
ployee fails to make a prima facie showing of the facts alleged in the com-
plaint or (2) the employer rebuts that showing by presenting clear and
convincing evidence that it would have taken the same unfavorable personnel
action in the absence of the protected activity claimed.89 Timing is an em-
ployee’s best friend here. There is a presumption that employees can meet
their burden simply by showing that “the adverse action took place shortly
after the protected activity,” thus creating the inference that it was a contrib-
uting factor in the adverse action.90

Within sixty days of the filing of the complaint, the Secretary will issue a
determination as to whether there is reasonable cause to believe that retalia-

82. Procedures for the Handling of Retaliation Complaints Under Section 1558 of the Af-
fordable Care Act, 78 Fed. Reg. 13222, 13223 (Feb. 27, 2013) (to be codified at 29 C.F.R.
pt. 1984).
83. See 29 C.F.R. § 1984.101(f ).
84. 29 C.F.R. § 1984.101(e)(1), (3).
85. 29 C.F.R. § 1984.102(a); OSHA, OSHA Fact Sheet: Filing Whistleblower Complaints

Under the Affordable Care Act ( Jan. 2014), https://www.osha.gov/Publications/whistle
blower/OSHAFS-3641.pdf.
86. 29 U.S.C. § 218c(b); 29 C.F.R. § 1984.103(b), (d).
87. 29 U.S.C. § 218c(a)(2), (5); 29 C.F.R. § 1984.103(a); Procedures for the Handling of Re-

taliation Complaints Under Section 1558 of the Affordable Care Act, 78 Fed. Reg. at 13226
(“[A]n employee’s whistleblower activity is protected where it is based on a reasonable, but mis-
taken, belief that a violation of the relevant law has occurred.”).
88. 29 C.F.R. § 1984.104(b).
89. 29 C.F.R. § 1984.104(e)(2)–(5).
90. 29 C.F.R. § 1984.104(e)(3).
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tion occurred.91 If the Secretary finds reasonable cause exists, it can issue a
preliminary order awarding a wide array of temporary remedies to the em-
ployee, including reinstatement with benefits and compensation (with back
pay and interest) and payment of compensatory damages and attorney fees.92

The preliminary order will become effective thirty days after the employer re-
ceives it, except where reinstatement is ordered, in which case reinstatement
becomes effective immediately upon the employer’s receipt.93 It is important
that the employer comply with the order or timely object and request a hear-
ing because the Secretary has authority to file a civil action in the appropriate
U.S. district court to enforce the relief awarded to the employee.94

A dissatisfied party may file objections and request a hearing with an ad-
ministrative law judge within thirty days of receipt of the preliminary order;
otherwise the order becomes final and not subject to judicial review.95 The
PPACA whistleblower provision also provides for a second level of adminis-
trative review before an administrative review board.96 It additionally per-
mits an employee to seek de novo review of the complaint by a federal dis-
trict court (1) within ninety days after receiving a written determination or
(2) if the Secretary does not issue a final decision within 210 days after the
complaint is filed.97 Moreover, an employee can appeal final orders of the
administrative law judge or administrative review board to the appropriate
federal appellate court.98

In short, § 18C is employee-friendly in every respect. The myriad of pro-
tected whistleblowing activity, the presumptions and burdens of proof, the lev-
els of agency and judicial review, and the robust remedies allowed all favor the
employee. For an employer, having to prove by “clear and convincing evi-
dence” that its employment actions were not retaliatory is highly burdensome.
This is particularly true because under § 18C an employee can be wrong about
the alleged PPACA violation but still have an actionable retaliation claim.

Although it generally is a good idea for employers to document their rea-
sons for taking employment actions and to ensure that their employment
actions can be supported by legitimate business reasons, the PPACA whistle-
blower provision highlights why it is crucial in a post-PPACA world for fran-
chised business owners to follow these fundamental steps.

91. 29 C.F.R. § 1984.105(a). However, prior to issuing a reasonable cause determination, the
Secretary will give the employer a limited opportunity to submit evidence and arguments to
demonstrate no violation occurred. 29 C.F.R. § 1984.104(f ).
92. 29 C.F.R. § 1984.105(a)(1), (c).
93. See 29 C.F.R. § 1984.105(c).
94. 29 C.F.R. § 1984.113. To the extent the preliminary order required the employee’s rein-

statement, the reinstatement remains in place regardless of any objections to the order. 29
C.F.R. §§ 1984.105(c), 1984.106(b).
95. 29 C.F.R. §§ 1984.106, 1984.107(b).
96. 29 C.F.R. § 1984.110(a). A final decision should be issued within 120 days of the hearing

before the administrative review board. 29 C.F.R. § 1984.110(c).
97. 29 C.F.R. § 1984.114(a)(1)–(2).
98. 29 C.F.R. § 1984.112(a), (c). The petition for review must be filed within sixty days after

such final order is issued. 29 C.F.R. § 1984.112(a).
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C. Misclassifying and Miscounting Employees

1. Independent Contractors

To avoid the employer mandate, some employers in franchising might use
or contemplate using independent contractors or consultants in lieu of em-
ployees. Depending on the nature of the business, this could include fitness
instructors, hair stylists, nail technicians, massage therapists, plumbers, and
landscapers. After all, the benefits of treating a worker as an independent
contractor versus an employee are many. Among other things, employers
are not required to provide health benefits to independent contractors, do
not incur payroll taxes on these workers, can avoid workers’ compensation
obligations and overtime liability, and can avoid an increase in unemploy-
ment rating when these workers are terminated.99 But while independent
contractors may provide a greater return on investment than hiring new em-
ployees in some cases, misclassification of workers is extremely costly.100

Worker misclassification is front and center in state and federal legislation,
including PPACA, enforcement actions by federal and state agencies, DOL
and IRS audits, and wage and hour litigation. For example, DOL launched
a misclassification initiative in 2010 through which it coordinates and shares
information regarding worker misclassification with over a dozen states and
with IRS.101 Ten states have also enacted laws, some even targeting particular
industries, which curtail the use of independent contractors or increase pen-
alties for misclassification.102

Not surprisingly, following release of PPACA’s proposed regulations,
businesses expressed concerns to IRS about the consequences that reclassify-
ing a worker as an employee could have on their businesses under the em-
ployer mandate.103 Specifically, businesses voiced concerns that if a worker
who had sufficient hours of service for past periods to qualify as a full-
time employee during those periods, was not treated as such, and was later
reclassified as an employee, the reclassification could impact (1) the determi-
nation of whether the employer was a “large employer” subject to the
employer mandate, (2) whether the employer offered coverage to a suffi-
cient percentage of employees, and (3) even whether the employer could
be subject to penalties if the reclassified worker had received a premium
tax credit during a period in which he or she was not treated as an

99. See U.S. Dept. of Labor, Wage and Hour Division: Employee Misclassification as Inde-
pendent Contractors, http://www.dol.gov/whd/workers/misclassification/#stateDetails (last vis-
ited July 31, 2014).
100. E.g., Vizcaino v. Microsoft Corp., 142 F. Supp. 2d 1299, 1301 (W.D. Wash. 2001) (set-

tlement of $97 million for misclassified independent “freelancers” hired under independent con-
tractor written agreements), aff ’d, 290 F.3d 1043 (9th Cir. 2002).
101. See U.S. Dept. of Labor, supra note 99.
102. Nat’l Conference of State Legislatures, 2012 Employee Misclassification Bills (Nov. 19,

2012) http://www.ncsl.org/research/labor-and-employment/2012-employee-misclassification-
bills.aspx.
103. Shared Responsibility for Employers Regarding Health Coverage, 79 Fed. Reg. at 8567–

68.
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employee.104 Businesses requested relief from liability for not properly with-
holding federal income tax due to worker misclassification if they could dem-
onstrate that they had a reasonable basis for the original classification.105

Treasury and IRS declined to grant this relief, finding that “the relief re-
quested would serve to increase the potential for worker misclassification by sig-
nificantly increasing the benefit of having an employee treated as an indepen-
dent contractor.”106

The implications of this decision are far-reaching for employers be-
cause it leaves them without a mechanism to mitigate the impact of a mis-
classification error associated with PPACA’s employer mandate. Therefore,
employers must exercise great care when making initial worker classifica-
tion decisions based on the common law employment standard to avoid
the risks of reclassification down the road. This will require businesses to
not only review their contractual agreements with independent contrac-
tors, consultants, and other types of non-employee workers, but also
scrutinize how the worker performs work on a day-to-day basis and the ex-
tent of control the business exercises or has the right to exercise over the
worker.

2. Short-Term and High-Turnover Employees

Franchised businesses in some industries such as restaurant, retail, and
health care know employee turnover far too well, but will nonetheless
have to keep track of those employees’ hours for purposes of PPACA com-
pliance. This can be particularly daunting when dealing with short-term107

and high-turnover108 employees because Treasury and IRS, citing the poten-
tial for abuse, have refused to adopt any special rules or exceptions for
them.109 According to the agencies, any such exception will only incentivize
employers to terminate employees to ensure that a position remains short-
term or high-turnover.110

Although the agencies did not adopt any special exceptions for counting
these types of employees, they did address two categories of potentially
high-turnover employees in the final regulations. First, failure to offer cov-
erage to full-time employees who do not continue in employment through
the first day of the fourth month following the start date will not result in
a penalty if coverage would have been offered by the first day of the fourth

104. Id. at 8567.
105. Id. at 8567–68.
106. Id. at 8568 (emphasis added).
107. Short-term employees for purposes of PPACA are those who are reasonably expected to

average at least thirty hours of service per week for less than twelve months but are not doing
seasonal work expected to recur on an annual basis. Id. at 8561–62.
108. High-turnover employees are those in positions in which a significant percentage of em-

ployees can be expected to terminate employment over a reasonably short period of time (for
example, over a six-month period). Id. at 8562.
109. See id.
110. Id.
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month of employment.111 Second, failure to offer coverage to variable hour
employees generally will not result in a penalty to an employer who uses the
look-back measurement method until after the end of the first month begin-
ning on or after an employee’s first anniversary of employment.112

This leaves at issue positions in which employees are reasonably expected
to average thirty hours of service or more per week and in which a significant
portion of new hires are expected to continue working only slightly beyond
three months.113 Some employers may want to classify short-term and high-
turnover employees as seasonal employees to avoid having to count them for
purposes of PPACA compliance, but the temptation to misclassify them
should be avoided. As discussed earlier, the final regulations foreclose special
exceptions for high-turnover positions because of concerns with employer
manipulation, and the penalties for worker misclassification are steep.114

Employers with a short-term or high-turnover workforce must therefore
properly count such workers for purposes of ensuring compliance with the
employer mandate.

IV. To Play or Not to Play?

Large employers that are subject to the employer mandate must deter-
mine whether to offer coverage to full-time employees or pay assessable pen-
alties. There are costs and benefits associated with both playing and paying,
and business needs and goals, as well as risks of noncompliance, are key con-
siderations in the decision to play or pay.

While the business expense of providing health benefits or paying tax pen-
alties will affect the bottom line of any business, certain franchised indus-
tries, such as fast-food or other service-based businesses, are expected to
be particularly hard hit by the employer mandate. These high-turnover busi-
nesses have traditionally not felt the need to offer health coverage to attract
employees, so regardless of playing or paying, their expenses are expected to
rise. Moreover, the margins of these businesses are often quite narrow,
meaning a 10 percent increase in health care costs could turn a profitable
unit into an unprofitable one. Indeed, PPACA may well give mom-and-
pop shops or single-unit franchisees a competitive advantage over multi-
unit developers and franchisor-owned chains as the large businesses will be
bound by the law while the smaller businesses will not meet the fifty-
employee threshold. One thing is certain: the decision to play or pay will
change the economics of these businesses.

Simply paying the penalties may appeal to some employers that think by
paying they can save on health care costs and escape the hassle of providing

111. Id. (citing 26 C.F.R. § 54.4980H-3(c)(2), (d)(2)(iii)).
112. Id. (citing 26 C.F.R. § 54.4980H-3(d)(3)(iii)).
113. Id.
114. See supra notes 100–02 and accompanying text.

172 Franchise Law Journal • Vol. 34, No. 2 • Fall 2014

jlim
Typewritten Text
Franchise Law Journal Vol 34, No. 2,Fall 2014This information or any portion thereof may not be copied or disseminated in any form or by any means or downloaded or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



insurance and tracking employee hours. But all large employers face tracking
and reporting costs since even the penalties are based on employee hours. On
the other hand, no one knows how PPACA will affect costs going forward.
Should health care costs rise substantially over the coming years, the incen-
tives for dropping employee coverage and paying the penalties will increase.

While the costs of providing health coverage to full-time employees can
be substantial, there are some cost-saving measures associated with playing.
First, the employer’s costs of providing health coverage to employees will be
tax deductible. Penalties, on the other hand, receive no such favorable tax
treatment. Second, health care costs may not be as high as an employer
anticipates once the demographics and health care needs of its workforce
are taken into account.

One thing is clear: not complying with PPACA or attempting to skirt the
employer mandate can result in negative repercussions for employers beyond
the financial costs. Cutting employees’ hours, reducing workforce size, or
misclassifying employees to circumvent the employer mandate can have seri-
ous ramifications on a franchised business. Employees who are not offered
health coverage or who are subjected to any of these employment actions
to avoid offering them coverage will often have no vested interest in seeing
the business thrive, resulting in poor operations and potential lower profits.
Taking adverse employment actions to avoid the employer mandate can
also expose the franchised business to liability for a myriad of employment
claims, including wrongful reduction of hours, retaliation, and worker
misclassification.

Unfortunately, for now, the decision to play or pay must be made in the
face of uncertainty. The legal challenges to PPACA persist as the agencies
continue to muddy the waters with additional regulation. Against this back-
drop, it is more important than ever for employers not to lose sight of their
business needs and goals. Offering health benefits to employees can be valu-
able to franchised businesses. This benefit could be essential to retaining top
talent, creating an optimal culture, and shaping an enjoyable environment for
employees and customers patronizing the business. In franchising where
brand integrity is paramount, employers cannot afford to let PPACA run
the business.
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